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Inthis adversary proceedi ng, the chapter 7 trustee seeks to
avoi d as preferential transfers and fraudul ent conveyances pursuant to
11 U.S.C. 88547, 548 and 550, certaintransfers by the debtor to or
for the benefit of the defendant. Presently before the court are the
parties’ cross notions for partial summary j udgnent on whet her t he
def endant may utilize the new val ue defense found in 11 U. S.C. 8§
547(c)(2). The defendant’s notion al so seeks summary judgnent on
whet her the transfers by the debtor to creditors duringthe extended
preference period can be recovered fromthe def endant because t he
guar anti es signed by hi mwai ved his right of recourse agai nst the
debt or and a state court has determ ned that one of the guarantiesis
unenforceable. As discussed below, the plaintiff’s notionw || be
deni ed, and t he def endant’ s notion w | be grantedin part and deni ed
inpart, the court havi ng concl uded t hat t he def endant may utilize the
new val ue defense but that his argunents regardi ng waiver or
unenforceability of the guaranties signed by hi mare wi thout nerit.

This is a core proceeding. See 28 U S.C. 8 157 (b)(2)(F) and (H).

| .
The debtor Pro Page Partners, LLC, a paging and wirel ess
conmmuni cati on servi ce busi ness based i n nort heast Tennessee, filed for

bankruptcy relief under chapter 11 on October 23, 2000, and as a



debt or-i n- possessi on, conmenced t he i nstant adversary proceedi ng
agai nst the defendant Carlton A. Jones, IIll on July 3, 2001.
Subsequent | y on Sept enber 4, 2001, the chapter 11 bankruptcy case was
converted to chapter 7. By agreed order entered Novenber 1, 2001, Mary
Foi|l Russell, the chapter 7 trustee, was substituted as party plaintiff
for the debtor in this adversary proceedi ng.

As set forthinthe conplaint and adnmitted in the answer, the
def endant i s an i nsider of the debtor within the nmeaning of 11 U S.C
88 101(31) because he hol ds a 30%nenber ship or equity i nterest, owns
and control s nore t han 20%of t he out standi ng voting securities of the
debtor, andis an officer of the conpany. The plaintiff all eges that
during the year prior tothe debtor’s bankruptcy filing, i.e., the
ext ended preference period, the debtor nade transfers totaling $13, 100
t o t he def endant whi ch are avoi dabl e and recoverabl e as preferenti al
transfers or alternatively, as fraudul ent conveyances.

The plaintiff also alleges inthe conplaint that the defendant
personal | y guarant eed t he debtor’s obligations to a nunber of its
creditors, including Central Leasing, Inc. (“Central”), Kenesaw
Leasi ng, I nc. (“Kenesaw'), and Thaxt on Commerci al Lendi ng (“Thaxton”),
and t hat t he def endant obtai ned a |l oan fromPeopl e’ s Comruni ty Bank
upon whi ch t he debt or made t he paynents. According to the conplaint,
t he debt or nade paynents total i ng $123, 146. 21 to t hese creditors duri ng

t he ext ended pref erence period; these paynents benefitted the def endant



by reducing his primary or contingent obligationsto such creditors;
and as such, these paynents are avoidable and recoverable as
preferential transfers or alternatively, as fraudul ent conveyances.

In his answer to the conpl aint, the defendant rai ses certain
affirmati ve def enses. The def endant cont ends t hat he ext ended new
val ue wi thinthe neaning of 11 U. S.C. §547(c)(4) inthe formof | oans
totaling $140,500 to the debtor. Wth respect tothe transfersto
creditors all egedly on t he def endant’ s behal f, the defendant simlarly
mai ntains that these creditors extended new value, that the
transactions fall withinthe ordi nary course of busi ness excepti on of
11 U.S.C. 8§547(c)(4), andthat heisentitledto assert any def enses
whi ch woul d ot herwi se be avail ableto these creditorsin a preference
or fraudul ent conveyance acti on.

I n her notion for partial sunmary judgnment which is presently
before the court, the plaintiff contends that the newval ue defenseis
unavail abl e to t he def endant because he di d not have an enf orceabl e
credit agreement with the debtor. The plaintiff al so argues that any
nonetary advances by the defendant to the debtor should be
recharacterized as capital contributions rather thanloans and t hat
capi tal contributions cannot constitute newval ue under 8 547(c) (4) as
a matter of |aw

I n response to these contentions, the def endant asserts that there

is no dispute that the defendant transferred noney to the debtor



foll owingthe all eged preferential transfers and mai ntains that the
| ack of awitten credit agreenent does not preclude this noney from
constituting new value. The defendant also contends that the
characterization of the nonies transferred, whether they be capital

contributions or loans, isirrelevant tothe question of whet her new
val ue was extended. Accordingly, the defendant requests summary
judgnment in his favor on these issues.

Wthrespect tothe debtor’s paynents to Central, Kenesaw and
Thaxt on on obligations which the defendant had guaranteed, the
def endant states that these transfers nmay not be avoi ded and recover ed
f romhi mbecause he wai ved hi s ri ght of recourse agai nst the debtor in
t he guaranties. Additionally, regardi ng paynents by the debtor to
Thaxt on, the def endant cont ends t hat t hese paynents cannot be recovered
fromhi mbecause a Tennessee state court has held that the Thaxton
guaranty i s unenf orceabl e. The def endant seeks judgnent in his favor
on both of these issues in his notion for partial summary judgnent.

I n her response to defendant’ s notion, the plaintiff denies that
t he def endant fully wai ved his right of recourse agai nst the debtor in
t he guaranti es al t hough she concedes that if the right of recourse was
wai ved, recovery fromthe def endant i s unavail abl e under Hendon v.

Associ ates Commercial Corp. (Inre Fastrans, Inc.), 142 B.R 241

(Bankr. E.D. Tenn. 1992). As for the Thaxton guaranty, the plaintiff

asserts that the state court deci si on shoul d not be gi ven precl usi ve



ef fect by this court, or alternatively, that the state court wongly

deci ded the i ssue.

1.

Rul e 56 of t he Federal Rul es of Gvil Procedure, as incorporated
by Fed. R. Bankr. P. 7056, mandates the entry of summary judgnent “if
t he pl eadi ngs, depositions, answers tointerrogatories, and adm ssi ons
on file, together with affidavits, if any, showthat there is no
genui ne i ssue as to any materi al fact and that the nmoving party is
entitled to judgnent as a matter of law. ” *“When revi ew ng cross-
notions for sunmary j udgnent, the court nmust eval uat e each noti on on
itsown nerits and viewal |l facts and i nferences in the |ight nost
favorabl e to the nonnoving party.” Wly v. United States (Inre Wly),
20 F.3d 222, 224 (6th Cir. 1994). Denial of one party’ s summary
j udgnment notion does not necessarily result in a corresponding
concl usion that the opposite partyisentitledto sumary judgnment.
See B.F. Goodrich Co. v. United States Filter Corp., 245 F. 3d 587, 593
(6th Cir. 2001) (“Wen parties file cross-motions for sunmary
j udgnments, ‘the nmaki ng of such contradictory cl ai ns does not constitute
an agreenent that if oneisrejectedthe other is necessarily justified
or that the losing party waives judicial consideration and

det erm nati on whet her genuine issues of material fact exist’”.).



LT
The court will first address the newval ue def ense rai sed by t he
def endant. Pursuant to 11 U.S.C. 8§ 547(c)(4), the trustee nmay not avoid
a transfer:

toor for the benefit of acreditor, to the extent that,
after such transfer, such creditor gave newval ue to or for
t he benefit of the debtor—

(A) not secured by an otherw se unavoi dable security
interest; and

(B) on account of which newval ue t he debtor di d not nmake an
ot herwi se unavoi dabl e transfer to or for the benefit of such
creditor.

As articulated by the court in Fitzpatrick v. Rockwood Water,
Wast ewat er and Natural Gas Systens (I n re Tennessee Vall ey Steel
Corporation), 201 B.R 927 (Bankr. E.D. Tenn. 1996):

The pur pose of 8 547(c)(4) is “to encourage creditors
to deal with troubled businesses in the hope of
rehabilitation.” Kroh Bros. Dev. Co. v. Continental Constr.
Eng’rs, Inc. (Inre Kroh Bros. Dev. Co.), 930 F. 2d 648, 651
(8th Cir. 1991). As observed by the 11th Circuit, “a
subsequent advance is excepted because a creditor who
contri butes new value in return for paynents fromthe
i nci pi ent bankrupt should not | ater be deened to have
depl et ed t he bankruptcy estate to t he di sadvant age of ot her
creditors.” Charismalnv. Co. v. Airport Sys., Inc. (Inre
Jet Fla. Sys., Inc.), 841 F.2d 1082, 1083 (11th Cir.
1988) (per curiam. “Thus, the relevant inquiry under
section 547(c)(4) i s whether the newval ue repl eni shes t he
estate.” Kroh Bros., 930 F.2d at 652.

|d. at 939-40. See also Erman v. Arnco, Inc. (I nre Forned Tubes,
Inc.), 46 B.R 645, 647 (Bankr. E.D. Mch. 1985)(A creditor who

subsequent | y advances to t he estat e newval ue i n an anount equal tothe

preference “in effect returns the preference to the estate.”).
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For purposes of § 547, “newval ue’ is defined by t he Bankruptcy
Code as:

noney or noney’ s worth i n goods, services, or newcredit, or

rel ease by atransferee of property previously transferred

to suchtransfereeinatransactionthat is neither void nor

voi dabl e by t he debt or or the trustee under any applicabl e

| aw, including proceeds of such property, but does not

include an obligation substituted for an existing

obl i gati on.

11 U.S.C. § 547(a)(2).

The plaintiff contends that inorder for atransfer toconstitute
new val ue wi thi n the neani ng of this definition, the creditor nust have
an enforceabl e credit agreenent with the debtor. The plaintiff states
t hat she “recogni zes that new val ue may take forns ot her than the
extension of credit,” but “if the newvalue is in the formof an
extensionof credit, thenit nmust be pursuant to an enforceabl e credit
agreenment.” Rejectingthe defendant’s assertion that any advance of
nmoney i s sufficient to constitute newval ue, the plaintiff argues that
“if new val ue could include advances in which the debtor had no
obligationtorepay, suchas gifts or capital contributions, thenthe
definitionof ‘newval ue’ woul d essenti ally be rendered neani ngl ess.
| n ot her words, the words ‘ goods, services or newcredit’ whichqualify
t he words ‘noney or noney’s worth’ ... would have no purpose or
meani ng.”

The court has been unabl e to | ocate any case | awwhi ch addr esses

this preciseissue andthe plaintiff cites none, relyinginstead on a



construction of the statute. Absent gui dance fromother courts, this
court nmust appropriately turnto an exam nation of the statuteitself.

See Appl etonv. First Nat’'|l Bank of Ghio, 62 F. 3d 791, 801 (6th Cir.

1995) (“Inall cases of statutory construction, thestarting point is
t he | anguage enpl oyed by Congress.”). |In this regard, the Sixth
Circuit Court of Appeals has instructed:

“We read statutes and regul ations with an eye to their
straightforward and commonsense neanings.” [Citation
omtted.] We ascertainthe plainneaningof astatute by
reviewi ng “the particul ar statutory | anguage at i ssue, as
wel | as the | anguage and desi gn of the statute as a whol e.”
[Ctationomtted.] “When we can di scern an unanbi guous and
pl ai n meani ng fromt he | anguage of a statute, our taskis at
an end.” [Citation omtted.]

We may not, however, rely onthe literal | anguage of

t he stat ute where such reliance would | ead to absurd results

or aninterpretationwhichisinconsistent withtheintent

of Congress. [Citations omtted.] Every word in the

statute is presuned to have nmeani ng, and we nust gi ve ef f ect

to all the words to avoid an interpretation which woul d

render words superfluous or redundant.

Wal ker v. Bain, 257 F.3d 660, 666-67 (6th Cir. 2001).

Readi ng § 547(a)(2) in a straightforward manner, the court sinply
finds no support for theplaintiff'sinterpretation of the newval ue
definition. Wiileit would berare for acreditor to nake a nonetary
gift toadebtor, nothinginthedefinitionprecludes agift or any
ot her transfer of noney fromconstituting newval ue and providing a

defense to a preference acti on, assunm ng the ot her requirenments of 8

547(c)(4) are nmet. See Bergqui st v. Ander son- G eenwood Avi ati on Cor p.



(Inre Bellanca Aircraft Corp.), 56 B.R 339, 393 (Bankr. D. M nn.
1985) (“Upon a pl ai n readi ng of section 8§ 547(a)(2) it cannot reasonably
be di sputed that, irrespective of thefactsinthis case, paynents of
nmoney were cl early i ntended by Congress to constitute newval ue.”).
Contrary tothe plaintiff’s assertion, this conclusion does not render

t he words “goods, services, or newcredit” meani ngl ess. These words
modi fy “noney’ s worth” and serve to ensure that the “noney’ s worth” is
gquanti fiable and actually augnents the bankruptcy estate.

Section 547(a)(2)’s legislative history does not suggest a
contrary result. All it states is that the term“new value” is
“definedin[its] ordinary sense[], but [is] defined to avoid any
confusion or uncertainty surroundingtheternf].” H Re Na 95-595,
95t h Cong., 1st Sess. 372 (1977); S. Rer. No. 95-989, 95th Cong., 2d
Sess. 87 (1978), 1978 U.S.C.C. A.N. 5873, 6328. The defendant’s
deposition in the present case i ndi cates that the debtor used the
noni es advanced it by the defendant to pay ordinary, operating
expenses. Regardl ess of whet her these nonetary advances wer e | oans,
charitabl e contributions or even gifts, they repl eni shed the debtor’s
bankruptcy estate and t hus constitute newval ue wi t hin the nmeani ng of
§ 547(a)(2). Accordingly, plaintiff’s nmotion for partial sumary
judgnment will be deni ed.

Wth respect to whet her the defendant is entitled to parti al

summary j udgnent onthisissue, the defendant’s notionis prem sed on

10



whet her “[t]he defendant can utilize the new val ue defense for
transfers that he made to t he debtor subsequent to transfers whi ch may
be found to be preferential astohim” Wilethis court has concl uded
hereinthat the transfers by the defendant to the debtor nmay constitute
newval ue, 8 547(c)(4) has the addi ti onal requirenents that the new
val ue “not [ be] secured by an ot herw se unavoi dabl e security interest”
and that “the debtor di d not nake an ot herw se unavoi dabl e transfer to
or for the benefit of such creditor” on account of such newval ue. 11
U S.C. 8547(c)(A) and (B). The court is unableto ascertain fromthe
exhibits in this case whet her t he new val ue gi ven by t he def endant
sati sfies theserequirenents. Accordingly, the defendant’s notion for

partial sunmmary j udgnment nust be deniedinthis respect at thistine.

I V.

The def endant’ s second basi s for partial summary judgment pertains
to the paynents by the debtor to Central, Kenesawand Thaxt on whi ch t he
plaintiff seeks torecover fromthe defendant. The plaintiff nmaintains
t hat since the def endant guaranteed the debtor’ s obligations tothese
creditors, the defendant benefitted fromthe payments because t hey
reduced the defendant’s potential liability on the guaranties.
Furthernmore, the courts have recogni zed t hat a guarantor of a debtor’s
obligationsis acreditor of the debtor because he has a conti ngent

cl ai magai nst the debtor which will becone fixed when he pays t he

11



credi tor whose cl ai mhe has guarant eed or i nsured. See Ray v. City
Bank and Trust Co. (Inre C-L Cartage Co.), 899 F. 2d 1490, 1494 (6th
Cir. 1990). See also Covey v. Northwest Cnty. Bank (In re Hel en
Gal | agher Enters., Inc.), 126 B. R 997, 1000 n. 3 (Bankr. C.D. I11.
1991)(citing legislative history to 11 U S.C. §8 101(10), the
Bankr upt cy Code provi sion defining “creditor”). Thus, basedonthis
rational e, theplaintiff argues that the debtor’s paynents to Central,
Kenesaw and Thaxt on were “for the benefit of acreditor,” i.e., the
def endant, as required by 8 547(b) (1), and are ot herw se avoi dabl e as
a preference.

As a basis for his notion for partial summary judgnent, the
def endant contends that, notw t hstandi ng hi s guaranty of the debtors’
obl i gati ons, he does not have a cl ai mor conti ngent cl ai magai nst t he
debt or because he wai ved any ri ght of recourse agai nst the debtor in
t he guaranties signed by him Under simlar facts, sone courts,
i ncl udi ng Bankruptcy Judge Richard Stair i nFastrans, have concl uded
t hat no preference exi sts because the insider is not acreditor and

thus, the transfers could not have made “for the benefit of a

creditor.” See Sout hmark Corp. v. Sout hmar k Per sonal Storage, Inc.
(Mvatter of Sout hmark Corp), 993 F. 2d 117 (5th Cir. 1993); O Neil v.
Oix Credit Alliance, Inc. (Inre Northeastern Contracting Co.), 187
B. R 420 (Bankr. D. Gonn. 1995); Hostmann v. First | nterstate Bank of

Oregon, N.A (Inre XTI Xonix Techs., Inc.), 156 B. R 821 (Bankr. D.

12



Or. 1993); Inre Fastrans, Inc., 142 B. R at 245. These courts have

al so held that there nust be a nexus between the guaranty and t he

insider’s status as acreditor. I1d. As stated succinctly by Judge

Stair:
[I]t is not enough that an insider be a creditor of the
debtor i n a general sense; the insider nust have a “cl ai ni
agai nst the debtor attri butabletothe specific debt he or
she guaranteed in order to render transfers made by the
debt or on account of that debt to the non-insider transferee
avoi dabl e under § 547(b).

In re Fastrans, Inc., 142 B.R at 245.

I n response tothe defendant’ s notiononthisissue, theplaintiff
concedes t hat t he guaranty si gned by t he def endant wi th respect to the
Central obligation includes a full waiver of any claimthat the
def endant may have agai nst t he debt or and t hat under t he hol di ng of
Fastrans, the def endant woul d not be a creditor for §8 547(b) purposes.
The pl aintiff deni es, however, that the Kenesawand Thaxt on guaranti es
wai ve any resul ting cl ai mof the def endant agai nst the debtor. The
court will exam ne the | anguage of each of these guaranti es.

The guaranty between the defendant and Central provides in
pertinent part the follow ng:

| f the undersi gnedis aninsider of Lessee, as defi ned
inl1ll1 U S.C. 8101, the undersignedirrevocably wai ves and
agrees not to assert any cl ai mhe or she may have agai nst

Lessee, howsoever arising. Subject to the immediately

precedi ng sentence, the undersi gned agrees that he or she

wi Il have no cl ai magai nst Lessee and no ri ght of recourse

toor with respect to any assets or property of Lessee until
all Lessee’s obligations to Lessor have been fully and

13



finally paid and any applicabl e preference.
Al t hough this provisionis sonewhat awkward, the court agrees with the
parties that it provides for the full wai ver of any cl ai mt he def endant
has agai nst the debtor inthe event the defendant i s aninsider, which
he admttedly is. Based onthe wai ver | anguage, the plaintiff concedes
i n her menorandumof |awthat “[a] ssum ng that [ Fastrans] is still good
| aw; has not been overrul ed by t he anmendnent s t o Bankrupt cy Code 8§ 550
i nthe Bankruptcy ReformAct of 1994; andis controllinginthis case,

she will be unable to establish a ‘claim against the Debtor
arising fromthe Central Leasi ng Guaranty,” and “ Def endant woul d be
entitledtosummary judgnment with respect tothe Debtor’s transfersto
Central set forth in the Conplaint.”

The plaintiff’s “assunpti ons” regardi ng Fastrans are not entirely
accurate. G anted, Fastrans was neither expressly nor inplicitly
overrul ed by the Bankruptcy Reform Act of 1994 which essentially
overrul ed Deprizio and its progeny by preventing a 8 550 recovery
duri ng t he ext ended preference period froma noni nsi der transferee.
See Gordonv. Kelly (Inre MDirect, Inc.), 282 B. R 60, 63 (Bankr.
N. D. Ga. 2002) (discussing Levit v. Ingersoll Rand Fin. Corp. (Inre
V. N. Deprizio Constr. Co.), 874 F. 2d 1186 (7th Cir. 1989)). Fastrans
i nvol ved aninterpretationof § 547(b) and “[n]othingin thelanguage
of 8550 1imts recovery agai nst i nsider creditors who benefit from

voi dabl e transfers to non-insiders.” 1d. at 63.
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On t he other hand, Fastrans is not “controlling inthis case,” see
I n re Suburban Motor Freight, 134 B.R 617, 626 (Bankr. S.D. Ohio
1991) (The doctrine of stare deci sis does not bi nd one bankruptcy court
to foll owthe decision of anot her bankruptcy court, even if that
deci sionis fromanot her bankruptcy judge withinthe sane district.”);
al t hough t hi s court does find the deci sions of the ot her bankruptcy
juristsinthis district to be highly persuasive. Wth regard to
whet her Fastrans “is still good | aw,” the court notes that the decision
was not appeal ed and i ts hol di ng has been adopt ed by ot her courts. See
Mat t er of Sout hmark Corp., 993 F. 2d at 120; Brandt v. Anerican Nat’|
Bank and Trust Co. of Chicago (Inre Foos), 188 B. R. 239, 243 ( Bankr.
ND Ill. 1995); Inre Northeastern Contracting Co., 187 B.R at 423;
I nre XTI Xonix Techs., Inc., 156 B.R at 834 (all citingFastrans with
approval ).

Nonet hel ess, Fastrans’ nexus requirenent along with the nore
general holding that an insider’s waiver of his subrogation claim
agai nst t he debtor precl udes creditor status for preference purposes
has attracted sone criticism Lenders seized on “waivers” as a
solution toDeprizio and even t hough Depri zi o has been remnedi ed by t he
Bankrupt cy Ref ormAct of 1994, | enders apparently still include wai ver
| anguage i n their guaranti es as a neans of protecting their indirect

security, i.e., theinsider-guarantors, frompreferenceliability. See

15



Jo Ann J. Brightonand Peter N. Tanposi, Payments Benefitting I nsider
Guarantors Can Be Prot ect ed FromRecovery By Artful Loan Drafting, Am
BAR. I nsT. J. 10 (Oct. 2001). Critics have argued t hat such wai vers
shoul d be decl ared i nval i d because t hey serve no conmerci al function
ot her thantoinsulate theinsider inthe event of a bankruptcy filing
by the primary obligor. See Jay Law ence Wst br ook, Two Thought s About
| nsi der Preferences, 76 M. L. Rev. 73, 88 (1991). Furthernore,
“[t] he wai ver of subrogati on does nothingto solvethe policyissue
t hat nakes t hese paynent s obj ecti onabl e under t he Code. The i nsider
still has every reason to try touseits influence to see that the
guaranteed debt is paid in preference to the debtor’s other
obligations.” Alvin L. Arnold, Bankruptcy: Wi ver of Subrogation
Def eats Deprizio, 22 ReaLEst. L. Rer. 4 (Dec. 1992). “lIndeed, the
insider’s notivationto cause the debtor to pay the guaranti ed creditor
ahead of others is increased by areinbursenent wai ver because paynent
by t he debtor is the only way for the guarantor to avoi d bearingthe
ultimate liability.” Marshall E. Tracht, Insider Guaranties in
Bankruptcy: A Framework For Analysis, 54 U Mav L. Rev. 497, 542
(April 2000). See al so Peter L. Borowi tz, Wiiving Subrogation R ghts
and Conj uring Up Denons i n Response to Depri zi o, 45 Bws. Law 2151, 2156
(1990)(simlarly asserting that a waiver of subrogation rights

i ncreases theincentive for the guarantor to prefer the creditor whose

16



obligation he guarantied); David L. Katzen, Depri zi o and Bankruptcy
Code Secti on 550: Extended Preference Exposure via |l nsider Guar ant ees,
and O her Perils of Initial Transferee Liability, 45 Bus. Law 511, 530
(1990) (sanme).

Inlight of these concerns, the nost recent court to address the
i ssue has refused to recogni ze a wai ver as a precl usion to preference
liability. See Tel esphere Liquidating Trust v. Galesi (In re
Tel espher e Comruni cations, Inc.), 229 B.R 173 (Bankr. N.D. 111. 1999).
The court observed that inconsidering aprior notion, it had rejected
t he def endant’ s argunent that a “Depri zi o wai ver” inthe note prevented
hi mfromattainingthe status of a“creditor” under 8 547(b)(1). Id.
at 176, n.3. The court noted that it had determ ned:

such a wai ver has no econom c i npact—+f the princi pal debtor

pays t he note, the insider guarantor woul d escape preference

liability, but if the principal debtor does not pay the

note, the insider could still obtain aclaimagainst the

debt or, sinply by purchasingthelender’s note rather than

payi ng on t he guar antee. Thus, the “Deprizi o wai ver” coul d

only be seen as an effort to elinm nate, by contract, a

provi si on of the Bankruptcy Code. The attenpt ed wai ver of

subordi nation rights was t hus held to be a shamprovi si on,

unenforceable as a matter of public policy.
| d. Accordingly, the court concl uded t hat notw t hst andi ng t he wai ver,
t he def endant was a creditor for purposes of 8§ 547(b)(1). Id. See
alsolnre MDirect, Inc., 282 B.R at 64, n.4 (citing theTel esphere

deci si on but observing that the wai ver i ssue had not beenraisedinthe

case before it).
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This court is persuaded by the reasoning of the court in
Tel esphere Comruni cati ons. The wai ver inthe Central guaranty was
activated only if the guarantor was an insider “as definedin 11 U S. C
§ 101.” Another statenment inthe waiver provisionsimlarly stated
that “[a] s usedinthis paragraph, theterns ‘insider’ and‘claim are
as definedinl1ll1 U S.C. §101.” Clearly, the use of Bankruptcy Code
t erm nol ogy and definitions inaconmercial, nonbankruptcy setting was
designed to posture the playersinthis transactioninsuchaway asto
forestall any future preference exposure, whether on the part of
Central or the defendant. As the court inTel esphere Comruni cations
reasoned, the guarantor-insider can easily overridethis waiver by
purchasi ng the | ender’ s note rather than payingit. Inlight of this
ability, to conclude that the contractual waiver elimnates the
def endant’ s creditor status and thus his preference liability would be
to elevate form over substance in contravention of the policy
consi derati ons behi nd t he preference provisi ons of the Bankruptcy Code.
As stated by the Sixth Circuit Court of Appeals inthe C-L Cartage
deci si on,

| nsi ders, usingtheir know edge and control over the debtor,

have an i ncentive to cause the debtor to prefer particul ar

outside creditors when the insiders thensel ves derive

benefits fromthose paynents. Inthis case, the Fosters,

usi ng their knowl edge and control over Cartage, had an

incentive to prefer the bank throughout the extended

preference period since every paynent Cartage nade reduced

the Fosters’ liability to the bank. Favoring certain
creditors over otherssimlarly situatedis precisely what
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sections 547 and 550 seek to prevent. A straightforward
application of the statutory | anguage i s consi stent withthe
policies these sections were enacted to further.

Inre GL Cartage Co., 899 F. 2d at 1495. Accordingly, the defendant’s

nmotion for partial summary judgment, to the extent he all eges that no
preference liability can exi st because he wai ved any ri ght of recourse
agai nst the debtor in the guaranties signed by him wll be denied.

The court’s conclusion on this issue pertains not only to the
Central guaranty but al so to t he Kenesaw and Thaxt on guaranti es as wel |
so that it is not necessary for the court to resolve the parties’
di sagreenent as to whether the Kenesaw and Thaxton guaranties
effectively wai ved t he def endant’ s subrogati on cl ai s agai nst t he
debt or. Nonet hel ess, for conpl et eness’ sake, the court will address
this issue.

The Kenesaw guaranty states:

Until all the covenants and conditions inthe Lease of

the Lessee’ s part to be perfornmed and observed, and unti |

al | payments required by the Lease have beenpaidinfull,

Guar ant or subordi nates any liability and i ndebt edness of

Lessee nowor hereafter by GQuarantor, secured or unsecured,

to the obligations of Lessee, to Lessor under the |ease.
Simlarly, the Thaxton guaranty provides in pertinent part, “Until all
i ndebt edness her eby guaranti ed has been paidinfull, Guarantor(s)
shal | not have any ri ght of subrogati on unl ess expressly grantedin

witing by [Thaxton].” The plaintiff asserts that these provisions are

subordi nati on cl auses rat her t han wai ver cl auses because rat her t han
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wai vi ng any cl ai mof t he def endant agai nst t he debtor ari si ng out of
t he Kenesaw and Thaxt on guar anti es, the provi sions nerely subordi nat es
t he debtor’ s obligations tothe defendant to the cl ai ns of Kenesaw and
Thaxton. The court agreeswiththeplaintiff’s analysis. This sane
i ssue was before the court inHel en Gal | agher Enterpri ses whereinthe
guaranty read, “The undersi gned shall have no ri ght of subrogation
what soever with respect totheliabilities or the collateral unless or
until the |l ender shall have received full paynents of all liabilities.”
Inre Hel en Gal | agher Enters., Inc., 126 B. R. at 1000. Becausethis
| anguage wai ved al | right of subrogationuntil the underlying debt was
paidinfull and the debt remai ned unpai d as of the bankruptcy filing,
t he defendant therein argued that he was not a creditor. | d.
Rejecting this assertion, the court stated:
Merely because the G anettes’ right of subrogation was
“post poned” does not deprive them of their status as
creditors. Aguarantor holds acontingent clai mfromthe
nmoment of the execution of the guaranty. [Citations
omtted.] Wth respect to the typical guaranty, the
contingency is the default of the primary obligor.
[Citationomtted.] Inthe present casethereissinply a
further contingency—that bei ng paynent of the debt infull.
Whet her that right has ripenedinto aright of rei nbursenent
as of the bankruptcy filing is not determnative. It is
sinply a question of timnm ng.
In re Helen Gall agher Enters., Inc., 126 B.R at 1000-01.
Simlarly, the guaranty under consideration in Northeastern

Contracting Co. provided, “W shall have no ri ght of subrogation...

unl ess and until all Security Obligations shall have been pai d and

20



performed infull.”Inre Northeastern Contracting Co., 187 B. R at
422. Citing the Hel en Gal | agher Enterprises decision, the court
rej ectedthe assertionthat the guaranty | anguage wai ved t he i nsi der -
guarantor’s subrogation rights, thus precluding himfrombeing a
creditor, findinginsteadthat the guaranty nerely del ayed the ri ght of
subrogation until the non-insiders’ obligations werepaidinfull. Id.
at 423. The court al so observed that the guaranty sinply tracked the
| anguage of 11 U.S. C. 8§ 509(c) which provides that a co-debtor’s or
guar antor’ s cl ai mof subrogati on, rei nmbursenent or contributionis
subordinatedtothe creditor’s claimuntil the creditor’s claimis paid
in full. 1d.

I nthe present case, the Kenesawand Thaxt on guaranties, |ike the
guaranties i n Hel en Gal | agher Enterprises and Nort heastern Contracting
Co., did not waive the defendant’s cl ai ns agai nst the debtor. They
sinply del ayed t hemfurther or i nposed an addi ti onal conti ngency. As
such, the guaranties did not operate to elim nate the defendant’s
creditor status.

One ot her i ssue rai sed by the defendant inthisregardis that
because t he Kenesaw and Thaxt on guar anti es subor di nat ed any cl ai mof
t he def endant agai nst the debtor to the debtor’s obligations tothese
creditors and because t hese obligati ons were not paid as of tothe
bankruptcy filing, the defendant cannot nowassert a cl ai magai nst t he

debtor and thus is not acreditor. The defendant alsocites 11 U. S. C.
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8 509 which sim | arly subrogates a guarantor’s cl ai magai nst t he debt or
until such time as the creditor has been paid. See 4 CaLIER N
BankrupTCy 1 509. 04 (“[ Section 509(c)] makes it clear that an entity
asserting subrogati on enjoys no participationin, or dividend from the
estate until the primary creditor is paid in full.”).

The def endant’s argunent confuses ri peness of aclaimwth a
claims existence. |nXTl Xoni x Technol ogi es I nc., the court concl uded
that a “right of subrogation constitutes aright to paynent whichis a
‘claim wunder 8 101(5),” even though the claim is unmatured,
unl i qui dat ed and conti ngent until paynent of the principal’s obligation
infull. Inre XTI Xonix Techs., Inc., 156 B. R at 828-29. Also, as
qguot ed above fromHel en Gal | agher Enterprises, “Wether [the right of
subrogation] has ripened into a right of reimbursenment as of the
bankruptcy filingis not determ native of [whether aclaimexists]. It
issinmplyaquestionof timng.” Inre Helen Gallagher Enters., Inc.,
126 B. R. at 1000-01. See al so Steege v. Affiliated Bank/ North Shore
Nat'| (Inre A per-R chman Furs, Ltd.), 147 B.R 140, 155 n. 15 (Bankr.
N.D. Ill. 1992)(paynent of the debt in full is sinply a further
conti ngency). The fact that the defendant’s cl ai magai nst t he debt or
i's subject tothe Kenesaw and Thaxt on obl i gati ons being paidin full
does not nullify the defendant’s status as a creditor because he had a
contingent claimas of the debtor’s bankruptcy filing.

The |l ast issueinthis caseis whether astate court’s concl usi on
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t hat the Thaxton guaranty i s unenforceabl e agai nst t he def endant
precludes preference liability inthis court. In his notion for
partial sunmary judgnent, the defendant states that because he
prevai |l ed when Thaxt on sued hi mi n t he Washi ngt on County ( Tennessee)
Law Court to recover on the guaranty, “the paynents to Thaxton
Conmmer ci al Lendi ng di d not benefit [hinm since he was not acreditor in
regard to those transactions.” |In support of this assertion, the
def endant has submtted acertified copy of the “Order G anti ng Sunmary
Judgnent” entered June 7, 2002, by the state court chancellor in
Thaxt on Commerci al Lending, Inc. v. Carleton A Jones, No. 20981. The
order recites, inter alia, that “Thaxton inpaired the coll ateral
securing the obligation of Pro-Page Partners, LLC by failing to
properly perfect asecurity interest inthe accounts receivable of Pro
Page”; that “Thaxton inpairedthe collateral by failingtotake control
of the purchased accounts in accordance with Paragraph 3.2 of the
agreenent and its subparts”; and that “[i]f Thaxton had ei ther properly
purchased t he accounts or perfected a security interest inaccounts
recei vabl e, its cl ai mwoul d have been paidinfull.” Accordingly, the
court concl uded t hat the def endant was entitled to judgnent as a matter
of | awbecause “his liability has been di scharged pursuant to T. C. A
847-3-605(f) and (g).” Ingeneral terns, Ten. CooEANN. 8§ 47-3-605(f)
provides that if an obligation of apartyis secured by collateral and

apartyentitledtoenforcetheinstrunent inpairsthat collateral, a
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co-obligor on the debt is discharged to the extent the i npairment
causes hi mto pay nore t han he ot herw se woul d have been obligatedto
pay. Subsection (g) of § 47-3-605 defines the ways that col | ateral may
be i npai red and i ncl udes failure to obtain or maintain perfection and
failure to performa duty to preserve the value of collateral.
In response to the defendant’s argunent on this issue, the
plaintiff contends that coll ateral estoppel does not bar her from
relitigatingtheissue of whether the defendant benefitted fromthe
payments by t he debt or to Thaxton. She notes that under Tennessee | aw
inorder for collateral estoppel to apply, the parties nust bein privy
and t he i ssue sought to be precl uded nmust be i dentical in both cases.
Accordingtothe plaintiff, neither of theserequirementsis net in
t hi s adversary proceedi nhg because she was not a party to the state
court action and because the i ssues involvedaredissimlar: “[i]nthe
St ate Court Case, the issue was apparently whet her t he Def endant was

di scharged fromhi s guaranty obl i gati on to Thaxton whil e the i ssue here

is whet her the Defendant benefited fromthe transfers at issue.

The court agrees with the plaintiff in both respects. Wen a
federal court is asked to adhere to a previous state court judgment,
the federal court nust give the state court judgnment the sane
precl usi ve ef fect as that judgnent woul d be gi ven under the | awof the

st at e where t he judgnent was rendered. Hi nchman v. Moore, 312 F. 3d

198, 202 (6th Cir. 2002). Under Tennessee |l aw, “[c] ol | ateral estoppel
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operates to bar a second suit between the same parties and their
privies on adifferent cause of actiononly as toissues which were

actually litigated and determnedinthe former suit.” Roy v. Di anond,

16 S. W 3d 783, 786 (Tenn. App. 2000). Stateddifferently, “[a] party
def endi ng on the basi s of res judi cata or coll ateral estoppel nust
denonstrate that: 1) the judgnent in the prior case was final and
concl uded the ri ghts of the party agai nst whomt he def ense i s assert ed,
and 2) both cases i nvol ve t he sane parties, the sane cause of action,
or identical issues.” |d. at 787.

VWhenthistest is appliedtotheinstant case, the defendant’s
assertion regarding the bindingeffect of the state court action nust
fail. Theplaintiff inthis case, the chapter 7 trustee, was not a
party tothe state court action nor was shein privity wi th Thaxton,
the plaintiff therein. “Privity has been defined as ‘a nutual or
successiverelationshiptothe same rights of property constitutingthe
subj ect matter of thelitigation.’”” Leathersv. U S A Trucking, Inc.,
1992 WL 37146, *2 (Tenn. App. March 2, 1992) (quoting 50 C. J.S.
Judgnents § 788). I n pursuingthis adversary proceedi ng, the chapter
7trusteeis arepresentative of all of the creditors of the bankruptcy
estate, not nerely a successor tothe interests of the debtor or a
representative of asinglecreditor. See Wllians v. Marlar (Inre
Marlar), 267 B.R 749, 754 (8th G r. 2001)(trustee, suing on behal f of

creditor class as whol e to set asi de debtor’s conveyance to son as
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fraudul ent transfer under Arkansas |law, was not in privity with
debtor’ s ex-w fe, who had unsuccessful Il y sought to chal | enge transfer
on sane grounds); Corzinv. Fordu (Inre Fordu), 201 F. 3d 693, 706 (6th
Gr. 1999) (preclusion principlesdidnot bar trustee’s action agai nst
debtor’s former wife for the avoi dance of certain prepetitiontransfers
made by debtor to his former wi fe in divorce proceedi ng because trustee
and the debtor were not inprivity)(citing, inter alia, Col eman v.
Al cock, 272 F. 2d 618, 621-22 (5th Cir. 1959)(“Because thetrusteeis

invested with ‘extraordinary rights as a general representative of
creditors,’” heis ‘not bound, either on res judicata or judicial
col | ateral estoppel grounds by the prior state proceedings.’”) and
Boyajian v. DeFusco (Inre Gorgio), 62 B.R 853, 863 (Bankr. D.R 1.
1986) (“Qperation of res judicatarequires identity of parties. Yet the
creditors presently represented by the trustee were not partiestothe
original action, nor were their interests represented therein. Thus,
t hey cannot be bound by the dism ssal of the action.”)).
Second, the Washi ngt on County suit and the matter pendi ng bef ore
this court concern different issues and causes of action. The
Washi ngt on County suit was an acti onto enforce a guaranty obl i gation
of the defendant, while this caseis an action by atrustee to have
certaintransfers deermed preferential. The fact that a court concl uded
i n June 2002 t hat t he def endant’ s obl i gati ons under the guaranty were

di scharged as a matter of |aw due to the actions or oni ssions of
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Thaxton i s not determ native of whet her the paynents by t he debtor to
Thaxton during the year before the debtor’s bankruptcy filing on
Oct ober 23, 2000, benefitted the def endant or whet her Thaxt on was a
creditor at that tinme. “Wether atransfer is for the benefit of a
creditor is determned at thetinme of thetransfer.” Clark v. Bal cor
Real Estate Finance (Inre Meridith Hof fman Partners), 12 F. 3d 1549,
1555-56 (10th Gr. 1993). At thetine of the paynents by the debtor to
Thaxt on, the guaranty by t he def endant was still in existence and no
det er mi nati on had been nade t hat the defendant’ s i ability thereunder
had been di schar ged.

In Meridith Hoffman Partners, the insiders argued that they “did
not benefit fromareductioninpotential liability because they were

i nsol vent and soon to enter bankruptcy t hensel ves, so t hey woul d never

have had to pay on their guaranti es anyway.” 1d. at 1555. The court
rejectedthis assertion, notingthat theinsiders werestill |iableon
their guaranties at the tinme of the transfer. Id. at 1556. In

di scussi ng benefit for purposes of 8 547(b)(5), the court stated that
“[i]f the debtor favored a certain creditor because it reduced an
i nsider’s exposure, it woul d not matter whet her t he i nsi der guar ant or
ultimately did not have to pay on the guaranty. The debtor still spent
money t hat woul d have been part of the estate and available for fair

distribution to all creditors.” 1d.
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V.

An order will be entered in accordance with the foregoing.

FI LED: February 19, 2003
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BY THE COURT

/sl

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE



